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IN THEE UNITED STATES CQURT OF APPEALS
FOR THE D1STRICT OF COLUMBIA CIRCUIT

TLOUTSE PEPION CORELL, st al., )
Bppellece, } No. 03-5063
) [consolidated with
v, ) No. 03-5DAR4 and
) No. 03=50957]
GATE A. NOHTCN, as Secretary ol )
the Intarinr, et al, )
Appellants )
)
)
)

FEDERAL GOVERNMENT'S REPLY IN SUPPORT OF
MOTION FOR VOLUNTARY DISMISSAL OF CONSOLIDATED APPEALS

These appeals arise from district court orders that apply a
fiduciary exception Lo the attorney-client and wnrk preduct
privilenes. As described In our motlon, these ordexs dealt with
a specific discovery reguest but also purported to establish 3
Framework for future ruliugs in a discovwery regime to he
supervised by the Special Master-Monitor Joseph 8. Kietfer IIT.
Seg ulz ¥.R.D. 48 (L.D.C. 2003) (responding to government
objectionc to Mr. Kieffer's oversight and imposing senctiong [ov
raising Lhe objcctions). On April 24, 2003, thie Courl stayed
Mr. Kietrer’s appointmente, and on July 18, 2003, the Court
required his removal frum the positions of Master and Munitor.
See Coball v. Nygton, 334 F.3d 1128 (D.C. Cir. 2003). 2As we
explained in our motion, with the remuval of Mr. Kieffer, the
circumstances that gave rise Lo the appeal no longer exigt, and
no further rulings regarding the “fiduciery exceptinn” issued

during ~ 40-day trial that concluded in July. Accérdingly, the
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government has moved to dismice its appaala, As we uoted in our

motion, it is unclear whether new applications of the fiduciary

exception will result in rulingc that may warrant apprllate

review, and dismissal ot the present appeals would be without

prejudice to the government's right to challenge such future

rulings, ehould rhey occur.

A. Plaintitts ascerl that the Courl should establish

ronditiong on Lhe digmiesal. The Court, plaintiffs urge, should

cither dismiss with prejudice or indicate that tuture appeals may

be barred on a law-of-thco-case theory, Plaintiffs also ask for

attorney’s fees,® Frlainl iffs offer no basis whatsoever for

imposing conditions on the Courl’s order of dismissal.

Plaintifts believe that no attorney-client or work-pruduct

rulings invelviny the so ¢alled ~fiduciary exceptioun should be

gubjerr Lu appellate review prior to fimal judgment. As we

explained in our vpposition to plzintiffs’ metion ro dismiss,

1 plaintiffs awvk (Response at 3-4) that the dismissal be

with prejudice or be dismigsed on the following terms:

1) the right of Plaintiffs Appellees nou assexrt, and the
application of, the "“law cf the uase” doctrine as a bar

to any future challenge by the government to the

fiduclary exception to ihe attorney-clienn privilege or

attorney work product privilega, shall not be impeded

nor be affeuied by the withdrawal of the appeal: and 2)

plaintiffs-Appclleas costs and reaconable ferex for
preparation of apped] responsee are to he paid by
Trustece-Lelegates.
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rhat position iw incorrect. Sse United States v. philip Morrie,

Inc., 314 F.3d €12 (D.C. Cir. 2003).

What shonld be beyond comtroversy, however, is thath a
decisiun not to seek review of one attorney-client ruling does
uot impair a party’s ability Lo seck review of a later ruling
invelving a e¢laim of privilege as to different doruments ox

questione. Plaintiffe presenl ne reason or authority to support

theilir contention thalt the governmenL must proceed with the
present appeals or prejudice its ability to chellenge laler

privilege rulings.

Inde=d, plaintiffe’ present poeition that the government
mugt. seck appellate review now, if at all, is in stark contrast
with the position that plajntiffs took in their motion ro dismise
the appealc. Ln rhat motion, plaintiffa argued rhat, unlike in
Philip Morris, the rulings from which the 'government appeasled in
this case did not conclusively resolve a privilege issuc:

[Tlhe District Court’s challenged orders in this case
generally provide only prospective guiaance to rhe
partice regarding priviledge issues not yet [ully
developed or ripe for decision. Moreover, even ag to
the =ingle deposition gueation the Distriet Court
arslered to ke answered cver the Trustee Delagate’s
objection, the record doss noL disclose any siubsequent
cffort to enforce the December 23 order or to
reschedule Mr. Cason’s depocitien so Lhat the dispuled
guestion could he re-asked. Thus, no showing ol
“conclusiveness” or "finality” hao basen made that would
justify the interlocutory review that Trustee-Delegates
improperly eseék in this inctance.

Plaintiffs' MoLion to Dismiss &t G,

7964
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Plaintiffs’ previous inslstencc that rhe district court had
not conclusively reenlved e claim of privilegs and that the
issues were thus "not yet fully developed or ripe teor decigion,”
cannot he squared with their currenl position that the goverxnmant
should incur prejudice from the voluntarily dismipeal of the
current appeals. If the appcal had heen fully litjgated and this
court hod concluded that the privilede issue was not “ripe for
decigion,” the result might be dismissal of the appeal, but not =
ruling that would impair the government‘s ability to seek review
of = later order. The voluntarily dismisoal of the appeals
should have nu greater consgruendces.

B. Plaintiffs’ reguest Lor attourney’s fees ix unfounded.
Plaintiffc cite Circuit Ruls 38, authorizing feea when an appeal
ig taken “to harass or to cause unuecessary delay.” Reoponse st
© ¢. plainlLiffs otfer noc reascn or authority to demonslLrate that
this standard is satisfied, even awsuming that the rule would
allow fees against the federel government. The government. filed
not ices of appeal and is now moviny to dicmiss thase notices
before briefing. The goverament did not seek a stay of any
district court ruling or in any way seek to delay the progress of
the case based on the nolices of appeal. The filing of lLhe
notices ot appeal caused no delay and plaintiffs identify none.
Filing such notices cannot plaucibly b= characterized as

“horassment . ”
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C. 7Plaintilfs urgec that the Court should rule on their
motion Lo dismiee the government'se appesls for lack of
jurisdicticon. Tf Lhe Court granis the government's motion to
dismiss |ts eppeals valunLarily, it cannct properly reach the
issues presentedd in plaintiffs’ wotion. And, if the Court does
not grant. the governmeni’'s motion, the issue of jurisdiction will
properly be resolved upon completion of briefing.

D. Plaintiffs dispute the importance of former Masler-
Monitor Joseph Kieffer's rele (o the government’'s coéncerns
regarling application of the attorney-alient privilege. Even if
plaintiffs’ rontentione were currect, they would not suppert the
condsricns they seek fo impose upon rhe dismiseal of Lhe
government’s appeala. In fart, Mr. Kieffer was charged with
overseeing digcovery and with propounding bia own document
roguests. Sgg 212 F.R.D. 48, 57-60 (D.D.C. 2003). Thie Court
has catalogued in soue detail the exiraordinary role assigned to
Mr. Kieff{w«r by the districr court, See Cobell v. Norton, 334
F.3d 1128, 1142 (n.C. Cixr. 2003).

Plaintiffs note that the government agreed to Mr. Klefler’s
initial appointment as a Monitor, and assert that Mr. Kieffer was
preperly reappointed over the government's objections. Respunse
at 5. Thig Cour!, however, flatly rejected that argument. See
id. at 1141 (“The plain:iffs’ suggestion Lhat [thc congent

order], which explicitly grants the partiesg the right to cbject
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to Kieffer's reappointment, actually egerved as consent to his
unlimited cenure, is =bsurd.”).

E. For the reagons sel. out above and in our motiun, the
Court rhould grant the government ‘s motion to rismiss withoul.
conditions. However, if the Court were to conciude that the
government can dismiss its appeals only by prejudicing its
Ability to seek review of future districl. court ordess, the
govermment would hzve no choice but to proceed with its appeals.
In that evenl, our motion should be dAenied end the present
appeals should go forward.?

Under the bricfing schedule astapblished by this Court, the
goverument’s opening bricf would be due on SepLember 9, 2003.
Accordingly, we recpactfully ask that the Court ach on our motion
to dismiges at the earlicst possible time. Toygsther with this
moetion, we are filing a conditional motion for an exlension of
time in which to [lle our opening bricf in the event that the
Court corncludes that ir van diosmiss only upon the cvonditions

proposed by plaintiffs,

* Alternatively, the goverument would, in that case, avxk to
withdraw its motion and proceed with the appeals.
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CONCLUSTON

For the foreyaing rcacons and thosc stated in gur motion,

the governument's appeals should be dismissed.

Respec:tfully submitted,

PETER D, KEISTER

Aggigtant ALLOYTICY Ganersxl

GRRGORY C. KAUTSAS

Deputy Assistgnt Attornay
Ganeral

ROBERT E. KO¥P

MARK B, STERN
ALLSA B. KLEIN —

LEWIS YELIN
{202) BlA-BUBY

Attorneys, Appellate Staff

givil Division, Room 9108
Department of Justiceg
401 D_Streer, N.W.
Waehington, D.C. _20539
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CERTIFICATE OF SERVICE
I hereby certify rhat on this 2&6Lh day of August, 2003, 1
caused copies wf the foregoing motion to he sent to the Court  and
to the following counsel by hand delivery:

The Honorable Royce C. Lambwerth
United States Diptrict Cuurt
united Stateg Courrhouse

Third aond ConstiLution Ave., W.W.
Washington, D.C. 20001

Keilh M. Harperx

Native American Rights Fund
1712 N Sit.reet, N.W.
washington, D.U. 20036-2576
{202) 785-4166

Herbert Lawrencc Fenster
McRenna Long & Aldrich
1300 X Street, N.W,
Wachington, D.C. 2000&
(202) 4%6-7500

and to |he following counsel by tederal express, overnight mail:

Elliott H. Leviias

Law Office of Elliott H. Levitas
1100 Feaclitree Street

Suite 2800

Atlanta, Ga& 30303-4030

(104) 815-6450

and to the following counsel Ly first class, regulax mail:

Dennis Marc Gingold

607 14th Street, N.W,
Dox €

Washington, D.C. 20005

l/g,,gu,_——w

Alica B. Xlerinu
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